Introduction
An exploration of the patterns of global constitutionalization raises a number of important questions. What is a constitution? What is global constitutionalization? How do we get a handle on the concept? Whether their background is political or legal, researchers responding to the question "what does a constitution address?" primarily list characteristics that are typically associated with constitu-tions in nation-states. Depending on the research objective, most scholars would consider the issues of written versus unwritten constitutions (writtenness), flexible versus rigid constitutions (rigidity), political revolution versus continuous evolution, the rule of law, division of powers, checks and balances, containment, the incorporated governmental structure, the hierarchy of law, and some basic political and civil rights as the fundamental features of a constitutional debate. 1 When a definition of "global constitutionalization" is requested, no straightforward pattern-fitting reply can be expected. Initially, the concept of "constitutionalization beyond the state" was addressed in the context of European integration. 2 However, processes of constitutionalization are not unique to the European Union (EU). Recently, the concept has gained considerable attention on the international plane. Scholars of international law concur that the normative idea of global constitutionalism and global constitutionalization are recent phenomena, decisively changing the character of the global order. When the need to define global constitutionalization arises, any attempt at a common definition causes disagreement. , 2003) . For Frank Schorkopf and Christian Walter, global constitutionalism reflects the shift from an "actor-centered" concept of international law focusing on the regulation of relations between sovereign states, to a "subject-centered" understanding of international law denoting the regulation of specific subject matters, such as trade, security, and environments, and questions the boundary between general international law and national constitutional law. International and WTO-Law, 4 German L.J. 1359 , 1361 , 1373 (2003 . Anne Peters defines global constitutionalization as a legal instrument compensating for the ongoing de-constitutionalization on the domestic level. See Peters, supra note 1, at 580. Though states are not considered to have ceased to be primary actors in the international system, the claim is that the role of states with respect to constitutional processes and objectives is being challenged by the forces of globalization or denationalization . See Dani Rodrik, Has Globalization Gone Too Far? (1997) ; James N. Rosenau, Along the Domestic-Foreign Frontier: Exploring Governance in a Turbulent World (1997); Michael Zürn, Regieren jenseits des Nationalstaates (1998); Oliver Gerstenberg, Denationalization and the Very Idea of Democratic Constitutionalism: The Case of the European Community, Ratio Juris, Sept. 2001, at 298. In this sense, state constitutions no longer regulate the totality of governance in a comprehensive way and thus are no longer "total constitutions."
See Frank Schorkopf & Christian Walter, Elements of Constitutionalization: Multilevel Structures of Human Rights Protection in General
Due to the variety of definitions proposed by scholars of international law, the concept of global constitutionalization still lacks clarity. Although its importance grew in the legal discipline and became the subject of discussion at the start of the twenty-first century, there is no consensus about the meaning of global constitutionalization. This is not only the case for the international law discipline, but also, and even more so, in the field of international relations.
Until recently, the concept of global constitutionalization was widely disregarded by scholars of international relations. The concept, however, concerns the scholarly sphere of international relations to the same extent as it does international law. Global constitutionalization must be taken into consideration when questions on the shape of the international order, 4 as well as its determinants, are raised. From the viewpoint of an empiricist, it is important to translate this rather normative concept into a consistent notion and a scientifically settled and operational definition that enables comparative political scientists and international relations scholars to conduct empirical research.
This article explores a preliminary conceptual framework of global constitutionalization with an eye toward approaching a consistent and scientifically operational definition of the concept that social scientists can cope with. The aim is not to prove the existence of global constitutionalization, nor to examine current developments in international law or the national and international conditions that might favor or hinder the emergence of a global constitutional setting. Rather, I discuss the basic, but essential, issue of how to conceptualize global constitutionalization so as to achieve an operational framework. Aiming at an operational scaffold for scholars of both political science and international relations, the underlying questions are: What are the basic characteristics of global constitutionalization? And how can these be captured empirically?
The article argues that global constitutionalization can be captured in terms of international relations as the "institutionalization of international norms," namely the process of the emergence, creation, and identification of constitutionlike elements.
5 This parallels the historical evolution of human rights in domestic law and refers to a process through which international norms are established.
This article begins with the notions of constitution, constitutionalism, and constitutionalization as originally developed in the nation-state setting. If we are to speak of global constitutionalization, the typology must incorporate three fundamental constitutional elements. First, the emergence of a global constitution must be considered to be a continuous and lasting process, rather than an ad hoc event. Second, there must be a formal dimension that denotes some procedural and institutional norms that structure the legal system, that is, the rule of law. Third, global constitutionalization must have a substantive dimension associated with the guarantee of fairness and security. Combining these three elements, this article argues that the emergence of a global constitutional order can be divided into three temporally distinct sub-processes of global constitutionalization. While the constitutionalization of formal norms (formal constitutionalization) 6 is expected to emerge first, substantive constitutionalization, the institutionalization of civil-political rights and, later, socio-economic rights, comes to the fore only at a second stage. The final stage stands for the most encompassing form of global 5. See de Wet, supra note 3, at 611-12; Peters, supra note 1, at 582; Petersmann, supra note 3; Zürn, supra note 4.
6. For the definition of types of global constitutionalization, see infra Part II.
constitutionalization containing both formal and substantive elements (encompassing global constitutionalization). I conclude by stressing the operational viewpoints of such a global constitutional framework.
I. EssEntial ConCEpts and dEfinitions
To better understand what global constitutionalization is and how it differs from other related approaches, I first turn to the conceptual distinctions between the terms constitution, constitutionalism, and constitutionalization as originally defined in the nation-state setting.
A. Constitution
Although the term constitution is associated first and foremost with the nationstate, this notion lacks a clear and decisive definition. The understanding of this term differs according to national traditions.
7 Sartori described the term constitution as something vague and not easily simplified.
8 Many state constitutions, however, follow comparable Western templates, which have some basic principles and functions.
First, state constitutions are linked by some formal characteristics. Constitutions have emerged either through a constitutional big bang, which aimed to end political or social revolutions (as in France), 9 or they were created to avert a revolution and restore certain pre-revolutionary conditions (as in the German Reich of 1871-1918).
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Still others have evolved over centuries, such as the British constitution.
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A further essential element of a constitution is its writtenness. Although most state constitutions are written legal charters (exceptions include the British, Israeli and New Zealand constitutions), the notion of constitution cannot be bound only to its writtenness. 12 In addition, a constitution is characterized by its precedence over ordinary law, ensuring a special procedure for amending constitutional provisions and safeguarding it against modification through ordinary legislation or judicial review. 13 In this sense, constitutions can have a different degree of rigidity. With respect to constitutional amendments, they can be constructed either as rigid constitutions or as flexible constitutions, depending on the required approval mechanism.
14 Second, formal elements of a constitution imply that constitutions have to fulfill related procedural functions. Generally speaking, constitutions refer to the bulk of basic legal norms organizing and institutionalizing a polity, and therefore concern the regulation of the basic institutions of a polity that occupy the center of the community's life. 15 Following Georg Jellinek, constitutions set in place political institutions and define their competences. They lay down the terms of membership and the relation between the members and the community and regulate the institutions' core functions of lawmaking, conflict resolution, and law enforcement. 16 In other words, constitutions constitute a political entity as a legal entity, organize it, limit political power, offer political and moral guidelines, justify governance, and contribute to integration. 17 The link between constitutions and political institutions can also be captured by the concept of the rule of law as legally employed in the Anglo-American context. The rough equivalent used in Europe is known in German as Rechtsstaat or in French as état de droit. The rule of law reflects a common idea in the various concepts of constitution and means "that the state's bodies act according to the prescriptions of law, and law is structured according to principles restricting arbitrariness." 18 In a rule of law system the special relationship between the branches of power is guaranteed. Simply put, the set of formal rules that constitute law must be obeyed, implying that a political community lives under the rule of law and not under the rule of men. 19 According to a standard formulation by Lon Fuller, the list of formal requirements for this set of rules that constitute law, are norms that are general, publicly promulgated, not retroactive, clear and understandable, logically consistent, feasible, and stable over time.
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B. Constitutionalism
Constitutionalization should, in normative terms, account for more than simple formal elements regulating, in the international context, for example, relationships between nation-states as well as between nation-states and international organizations. Although constitutions restrict the will of authorities and prevent them from misusing power, neither a constitution nor the embedded idea of the rule of law are absolute categories. The very idea of restriction and containment implies that citizens are at the mercy of the government's impersonal and formal legal procedures. Strictly applied, a constitution and the historically narrow conception of the rule of law, as defined above, allow for no consideration of equity or the human condition.
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Therefore, it is important to address the term constitutionalism itself. 22 Originally, constitutionalism described a political movement and an intellectual trend in the quest for a written constitution during the seventeenth and eighteenth centuries. It aimed at making the political power (monarchy) subject to law and at creating a government of laws and not of men. Today constitutionalism is a valueladen concept and refers to the inclusion of basic substantive principles.
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The concept of constitutionalism goes beyond the simple articulation of formal rules and procedures of a constitution. It defines rights of, and obligations to, individuals and thus refers to human dignity and the guarantee of fundamental rights to individuals. According to J.H.H. Weiler and Marlene Wind, constitutionalism "embodies the values, often non-stated, which underlie the material and institutional provisions in a specific constitution." possible to capture constitutionalism as a term connecting and accounting for a vindication of neo-Kantian values and the idea of Rechtsstaat. 25 On the one hand, there is the formal rule of law. This is the institutionalization of procedures that refer to the concept of legality or legal authorization. On the other hand, there is the valueladen conception of the fundamental rights that should be guaranteed in a classic constitution. Therefore, unlike the notion of constitution, the principle of constitutionalism comprises both the requirement of legal certainty and the protection of acquired rights and legitimate expectations. Moreover, by including substantive elements, constitutionalism can both diminish the rule of law's one-sided inflexibility and the rule of law's alienation from real life. The idea of constitutionalism contains formal and substantive elements that together account for equality in the rule of law and the realization of equality in both form and content.
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C. Constitutionalization
Most written constitutions were developed in reaction to revolution or revolutionary movements pushing for a constitution. The accomplishment and refinement of a constitution is, in contrast, a long-term process taking into account the experience of constitutional violation, restriction of freedom and oppression, as well as the questionable practices of unsuccessful and despotic governments. It is precisely this requirement for process over time that can be derived from the principle of constitutionalization. Unlike the static language of the formal and substantive characteristics that form the basis of constitutionalism, constitutionalization indicates an underlying process. It embeds a time dimension, which means that a constitution or constitutional law can come into being as part of a process over time. Constitutionalization implies that a legal text can acquire or may eventually lose constitutional properties in a feedback process and can thus be a long-lasting development. It indicates a process encompassing the emergence, creation, and identification of constitution-like elements. In short, it denotes a constitution-in-the-making. concrete process of developing the (global) constitutional order. 29 Second, constitutionalization should not be put on par with legalization. 30 Although both concepts refer to the process of creating legal arrangements, they differ with regard to the type of legal process they induce and the scope of legal arrangements they cover. Legalization refers to the formal practices creating legal arrangements that gain binding force through bureaucratic details, such as precision, the degree of obligation, and the possibility of delegation.
31 Constitutionalization, to the contrary, covers a much broader process. It not only refers to the formal process, 32 but also political and social practices that establish law-like rules and institutions in the (international) community.
33 Thus, it raises considerably more substantial questions about the systemic and substantive quality of international law.
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D. Bringing It Together
Starting from the nation-state perspective, this article has relied on the threefold distinction between constitution, constitutionalism, and constitutionalization. From this, it was possible to extract three elements that should be considered in conceptualizing a global constitutionalist framework. First, a constitutional system cannot exist without the rule of law; therefore, the concept of global constitutionalization should include some formal norms ensuring legitimate governance. Second, the rigidity of the rule of law system must be offset by substantive values that facilitate the effective endorsement of the public well-being of a politi- cal community. Finally, a framework for the emerging global constitutionalism must be tied to the idea of process and must not be restricted to the vision of attaining an exclusive final good that resembles a completed constitutional system. A global constitutional system is not an ad hoc event, but rather a process of continuous development.
II. Constitutionalization BEyond thE statE
Despite a discussion primarily rooted in the national setting, the terms constitution, constitutionalism, and constitutionalization are not exclusively applicable to the nation-state. 35 It should be possible to transfer them to a setting beyond the nation-state following the three characteristics: the formal dimension; the substantive dimension; and the time dimension. With regard to the international level, I refer to global constitutionalization as the process toward the institutionalization of international legal norms. Such a process implies the emergence, creation, and identification of two distinct constitutional elements that regulate international politics: institutional and organizational guidelines for interstate relations and fundamental human rights provisions for individuals. 36 This process changes the character of the international order and brings about the normative idea of global constitutionalism-the idea that the rule of law and human rights protection exist on the global scale. Proceeding from the value premise of "normative individualism," several scholars define global constitutionalism according to a citizen's perspective. 37 Such a value-laden constitutional reading is strongly linked to the recognition of individuals as the new subject of international law via the promotion of fundamental rights. 38 This reading implies that modern 38. Bellamy, supra note 37, at 43; Ernst-Ulrich Petersmann, Multilevel Trade Governance in the WTO Requires Multilevel Constitutionalism, in Constitutionalism, Multilevel Trade Governance and Social Regulation, supra note 3, at 5, 9. There is a rough parallel to the perception of constitutionalism as an "essentially liberal legalistic conception," which is "a formal framework of rights," on the one hand, and a "political and republican understanding of constitutionalism" that acknowledges the historically embedded role of politics as the "art of balancing, reducing and international law is no longer exclusively concerned with the regulation of state-tostate relations, but also with individual-state relations.
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In this sense, the emerging idea of global constitutionalism is considered to be a linkage of two specific sets of norms that evolve over time: the formal norms, which comprise primarily the principle of the rule of law, and the substantive norms, most importantly the guarantee of fundamental rights to individuals.
40 By analogy to a domestic constitution, the global constitution is the sum of basic legal norms that comprehensively regulate the social and political life of an international polity. These legal norms establish the rule of law and guarantee certain liberties and rights. 41 The most recent and prominent example of an emerging constitutional system beyond the nation-state is the attempt to set up a European constitutional order for the European Community (EC) and the EU. 42 In addition, arguments in favor of global constitutionalization have been put forward with respect to global trade and the related establishment of the World Trade Organization (WTO).
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So far, little effort has been made to advance a comprehensive and operational framework of global constitutionalization. Depending on normative and disciplinary preferences, scholars have focused instead on single components of this concept.
44 Law scholars may be inclined to view constitutionalization in merely formal or procedural terms. Liberal economists usually concentrate on the liberal aspects related to constitutionalism, while many social scientists focus primarily on the social and political instances of constitutionalization.
Despite widely varying readings of the global constitutional debate, two perceptions of global constitutionalization stand out: constitutionalization as a unitary and all-encompassing process on the one hand, and constitutionalization as an assembly of several differentiated processes on the other. Although in practice these positions fall more or less along a continuum, for illustrative purposes I simplify the situation by distinguishing between the two extremes. Some theoristsespecially European law scholars-understand constitutionalism as a concept that tries to establish international legal unity. 45 In this respect, constitutionalism is about a legal integration of states. Several scholars have postulated a universal world constitution beyond the nation-state that is put into force by a world sovereign and legitimizes the exercise of global political power. In this regard, the U.N. Charter is referred to as the constitutional document of the international community. Accordingly, the United Nations is viewed as the primary institution that furnishes the international community with the necessary international organs.
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The alternative to constitutionalization in terms of global constitutional unity is global constitutional pluralism. Neil Walker-a staunch critic of global constitutional unity-argues that a range of different constitutional sites and processes exists. In his view, constitutionalism and constitutionalization are a "set of loosely and variously coupled factors" that allow one to distinguish between different forms of constitutionalism and to identify modes and degrees of constitutionalization. This contrasts with a constitutional reading in terms of black-and-white and all-or-nothing. 47 For instance, Nico Krisch understands pluralism in the context of global administrative law as an alternative to the attempts at constitutionalizing the global political order into a coherent unified framework. He argues that a unified understanding of constitutionalization tends to downplay "the extent of legitimate diversity in the global polity." 48 This diversity is triggered, on the one hand, by the variety of global constituencies that cannot claim full regulatory legitimacy and, on the other hand, by the diverging ways of exercising participatory rights in the determination of the scope of the polity. 49 Another strand of the pluralist conception is inspired by the sociological approach of Niklas Luhmann. Gunther Teubner, the most influential proponent of 45 the Luhmannian system theory within legal studies, describes the difference between constitutional unity and constitutional plurality:
The constitution of world society does not come about exclusively in the representative institutions of international politics, nor can it take place in a unitary global constitution which overlies all areas of society, but, instead, emerges incrementally in the constitutionalisation of a multiplicity of autonomous subsystems of world society.
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Global constitutional pluralism is thus associated with the emergence of different constitutional sites and processes that are configured in a horizontal, rather than a hierarchical and vertical, pattern.
51 It is concerned with the fragmentation of international law-"the rise of specialized rules and rule-systems that have no clear relationship to each other" 52 -emerging from the horizontal nature of the international legal system. Constitutionalization, in this regard, does not seek to overcome fragmentation by creating legal unity in the international sphere, but rather attempts to adapt to it by acknowledging the fragmented nature of the international system. In other words, while global constitutional unity aims at the creation of the global unitary constitution, differentiated constitutionalization seeks to realize a multiplicity of autonomous subsystems in international politics. It suggests global constitutional plurality.
In this context it is crucial to distinguish between two debates. One focuses on the idealized distinction between unity and plurality of international law, and the other focuses on societal versus state-based constitutionalization. While this article focuses on the unity-plurality divide from a state-based perspective, it does not reflect on the role of societal forces (such as non-governmental actors) in the constitutionalization process. There are two reasons for this state-focused approach. First, current research is not able to quantify current societal developments in international relations. This prevents any empirical research on the topic. Second, even though societal actors might be pivotal in advocating global constitutionalization (for example, by stimulating the content of international law, setting the interna- tional legal agenda, promoting human rights, humanitarian and environmental law, or mobilizing states and leveraging public opinion), 53 it is the states that produce international law. In this regard, Jean Cohen also argues that the importance of emerging societal forces is overestimated by systems theorists. According to Cohen, the "international society of states"-in contrast to the cosmopolitan order of societal forces-remains the core of the world political system.
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III. stEps toward GloBal Constitutionalization
In order to counteract the tendency to segregate constitutional aspects and to develop a comprehensive typology of global constitutionalization that captures the diversity, plurality and heterogeneity of the international order at the beginning of the twenty-first century, it is necessary to include both formal and substantive dimensions. At the same time, it is essential to take into account the underlying time dimension in a single framework. In referring to emerging global constitutionalism as a process of building up a legal order based on fundamental norms of a polity, we must understand that it is not only an encompassing and completed global constitutional system that ought to be labeled global constitutionalism; the intermediate steps representing the ongoing process of constitutionalization must be considered of equal importance.
A. Formal Aspects of Global Constitutionalization
Law at the international level, just as at the nation-state level, undergoes a process of organization and institutionalization. The principle of the rule of law refers in a strictly national context to the control and limit of political power, including a scheme of checks and balances achieved through the separation of powers. 55 Translated to the international sphere, this implies that political entities must act within established legal frameworks and according to established procedures. It is a selection of rules providing an institutional setting with formal guidelines for political and legal actions in the field of international relations. 56 The principle of the rule of law empirically refers to relations between nation-states, and thus implies that international law is a regulatory instrument limited to the regulation of interstate relations. The rule of law principle, as embedded in the idea of constitutionalization, lends international law its formal character. 57 Therefore, before becoming capable of constituting the substance of law, the formal principle of an international rule of law must be expressed in law. This process of establishing an international legal order is called formal constitutionalization (type I in Table 1 ) and is considered to be the starting point of global constitutionalization. Examples include the U.N. Charter, the Vienna Convention on the Law of Treaties, and the Vienna Convention on Diplomatic Relations.
The establishment of norms regulating interstate relations may change nothing for individuals since they do not address the relationship among individuals or between individuals and states. These norms are, however, a necessary requirement for the guarantee of individual rights in the international community. In order to make a difference to the individual, it is essential to integrate the substantive dimension into the concept of global constitutionalization.
B. Substantive Aspects of Global Constitutionalization
The substantive dimension embodied in the concept of constitutionalization refers to the international protection of fundamental human rights. 58 In contrast to the formal understanding of international law based on the old doctrine of state sovereignty, which was mainly devoted to the immunities of states, their diplomatic representatives, and their property, the emergence of international fundamental rights is a rather recent phenomenon. It goes hand in hand with the recognition of the individual as the ultimate subject of modern international law by acknowledgement of fundamental rights. Thus, the recognition of human rights is synonymous with the recognition of the individual as the subject of international law. It implies that modern international law is no longer exclusively concerned with the regulation of state-to-state relations but also with relations between the individual and the state. Further, it brings to mind that the often conflicting collective good, as represented internally and externally by the sovereign, is conditioned by the goods of the individual human beings who compose the collectivity. 59 I call this constitutional component substantive since international law functions in this respect as a patron and safeguard of fundamental rights granted to individuals.
When referring to fundamental human rights, it is unavoidable to speak of human rights in terms of "generations," 60 implying that international human rights have evolved throughout history following a temporal sequence. Although this generational concept is far from being a popular theoretical and analytical tool in scholarly literature, it is a useful framework for the purpose of conceptualizing the emerging patterns of global constitutionalization.
International human rights are considered to be the "offspring of the human rights that were originally codified at the national level." 61 The substance of what was first guaranteed within a national framework was only later adopted in an international set of rules.
62 With regard to the national level, Thomas Marshall conceptualizes human rights by the notion of citizenship.
63 He distinguishes between civil, political, and social citizenship, the last denoting a range of rights ensuring a basic minimum of economic welfare and security.
64 Following this, the earliest version of citizenship was conceived of as a collection of civil rights, which were subsequently supplemented by political rights and, lastly, by social rights.
Like Marshall, the international law scholar Karel Vasak makes a similar dis-59. See Lauterpacht, supra note 39, at 61-67. 60. Note that the generational account of rights is often associated with the conception of negative and positive rights. Negative rights come close to the first generation of human rights. They prohibit certain government actions. Positive rights correspond to the second and third generations of human rights. They impose moral obligations on governments to provide public goods and services. See Isaiah Berlin, Two Concepts of Liberty, in Liberty 166-81 (Isaiah Berlin & Henry Hardy eds., 2002) . Negative and positive rights should be not confused with claim rights and liberty rights. Both liberty and claim rights can take on positive and negative features. Claim rights impose a duty or obligation for a party. Liberty rights, by contrast, are associated with a freedom from duty. A positive claim right is the duty of one party to do something for another party, and a negative claim right is the duty of one party to refrain from doing something to another party. The freedom to do something is a positive liberty right, the freedom to refrain from doing something is a negative liberty right. See generally John Finnis, Natural Law and Natural Rights 198-205 (1980 tinction. 65 Drawing on the French Revolution, he differentiates between three generations of international human rights: liberté (civil and political rights, first generation); égalité (economic, social, and cultural rights, second generation); and fraternité (solidarity rights, third generation). 66 Finding their expression in the Universal Declaration of Human Rights, human rights of the first generation are civil and political liberties. When referring to human rights of the second generation, one means economic and social rights.
As the process of global constitutionalization is also expected to embrace substantive norms, civil-political as well as socio-economic rights are considered to be integral parts of this development in international law. I call the institutionalization of international human rights provisions substantive constitutionalization (type II in Table 1 ).
C. Civil-Political Dimension of Constitutionalization
Most contemporary scholars view civil and political rights as being prior and primary when compared to social and economic rights. 67 They are considered to be the first generation of rights dealing exclusively with the concern of liberty as expressed in freedom of speech, movement, and religion, security of person, and the right to political participation. 68 From a historical, national perspective, citizenship in its earliest version included civil rights comprised of the rights necessary for the freedom of the individual-liberty of the person, liberty of thought, and liberty of faith, the right to own property and to conclude valid contracts, and the right to justice. 69 However, since civil rights are bound to remain empty promises for those who lack not only the economic means to make use of them, but also the political rights to make sure that the rule of law is not systematically turned to the advantage of some groups over others, political rights have emerged over time to supplement civil rights. This political element stands for the right to participate in the exercise of political power and the guarantee of political freedom, including the right to vote, to stand for election, to form political groups, and to voice political views freely. 70 These political rights are important additive elements that enrich the global constitutional order.
The civil-political dimension of constitutionalization indicates the simultaneous emergence of civil and political rights. With regard to the international context, human rights of the first generation do not imply that a global political citizenship-with citizens equipped with the right to vote for international governing bodies-is feasible. Rather, these rights indicate the opportunity for individuals to claim their personal freedoms, such as the right to seek redress if injured by another, the right of peaceful protest, and the right to a fair investigation and trial if suspected of a crime. This concept also refers to equal treatment of individuals irrespective of race, sex, or class. In other words, institutionalization of civil and political rights means that individuals are protected from the coercive power of governing authorities and are granted the liberty to participate in (international) politics. Civil and political rights are concerned with individual freedoms, implying the negative right not to be interfered with in forbidden ways. 71 The international institution most concerned with basic standards of personal liberties is the Human Rights Committee, 72 a U.N. entity comprised of a body of independent experts that monitors implementation of the International Covenant of Civil and Political Rights by the state parties.
D. Socio-Economic Dimension of Constitutionalization
Substantive global constitutionalization cannot be limited to civil and political rights. Although this category of rights is awarded primacy because it is concerned with individual freedoms, 73 it, too, is bound to remain insufficient so long as economic and social differences prevent people from acquiring the means to exercise their liberties.
At the beginning of the twenty-first century, increasingly global transactions call for the consideration of redistributive aspects addressing "new global risks." These risks are related to the principle of equality, which finds expression in the second generation of human rights. These rights are social and economic in nature. Social and economic rights pursue the creation of a level playing field for all individuals by setting common standards with regard to economic liberalization as well as social development.
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Economic rights 75 comprise market-enabling measures aimed at the abolition of protectionist rules and the redress of inequality of opportunities for economic activity between citizens of different nations. 76 The creation of the Internal Market of the European Community, the WTO and its General Agreement on Tariffs and Trade (GATT), the General Agreement on Trade in Services (GATS), and the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) are major examples of such a "negative integration." Economic rights brought about by the WTO can be seen as important means of global constitutionalization. (Apr. 3, 2006) However, economic liberties may damage the individuals' social rights. One could even argue that, while economic rights, in constitutional terms, protect individuals by creating a level playing field, they simultaneously damage the principle of protection of the individual because individuals are now exposed to international markets and thus are much more vulnerable than in a closed economy. 77 Liberalization is acceptable only if there is concomitantly some sort of compensation offered in the field of labor and social security.
Therefore, social rights must also be considered. Social rights are rights to claim some limited goods, 78 such as the right to work, education, health care, social security, and a minimum standard of living. Social rights provide a response to these new requirements. These rights also include social provisions covering the risks of loss of income after retirement or during periods of unemployment. 79 In contrast to the establishment of economic rights via the liberalization policies of the WTO, the creation of social security implies the setting of common standards. Arguably, the international institutions that are most concerned with the setting of basic social standards are the International Labour Organization (ILO), the World Health Organization (WHO), and the Food and Agriculture Organization of the United Nations (FAO).
In sum, global constitutionalization is closely linked to the substantive idea of fundamental rights of the first and second generations as well as the formal principle of the rule of law. Since global constitutionalization is not an ad hoc event, but rather a long-term process consisting of intermediate stages, its elements can be divided into three sub-processes. At the first stage, the emergence of the formal aspect should become visible. At the second stage, global constitutionalization is supplemented by substantive rights, comprised primarily human rights of the first generation and followed by human rights of the second generation. Combining basic civil liberties and political freedoms, the substantive constitutional norms meet in the form of the civil-political dimension of global constitutionalization. Only then do social and economic rights of the second generation enter the field. Since economic rights threaten the individual's right to social security, and social rights endanger the individual's right to economic freedom, they can be considered both conflicting and subsidiary in nature. Supplementation with this socio-economic constitutional dimension accomplishes the process of substantive constitutionalization.
Global constitutionalization, in its final stage, encompasses both formal and substantive entities, the latter being based on the effective institutionalization of civil and political rights as well as of economic and social rights. This encompassing global constitutionalization (type III in Table 1 ) represents a combination of formal norms guiding interstate relations and the institutionalization of human rights provisions for individuals. It is a manifestation of the balancing between individual and collective rights, positive and negative rights, and formal mechanisms and substantive norms. 
Conclusion
This article addresses a basic, but essential, issue of global constitutionalization, thus far neglected by scholars of international relations, and argues that this originally legal concept requires a consistent definition that would enable scholars of international relations, as well as of comparative politics, to examine, in an empirical manner, its significance with regard to the changing international order. The purpose of this article was to explore a consistent and operational framework of global constitutionalization. Such a framework should take into account the diversity of the international order, but at the same time not reduce its meaning to an overly exclusive definition.
Starting from the nation-state setting, three fundamental constitutional elements have been identified: the formal principle of the international rule of law, the substantive dimension representing human rights provisions, and the time factor allowing for gradual emergence of a global constitutional order. Drawing a parallel to the developments of domestic law, I distinguished among three types of global constitutionalization: formal constitutionalization, suggesting the institutionalization of procedural guidelines for interstate relations; substantive constitutionalization, indicating the institutionalization of human rights provisions for individuals comprising civil-political and socio-economic rights; and encompassing global constitutionalization, implying the simultaneous emergence, creation, and identification of formal and substantive international norms.
This article neither proves the existence of global constitutionalization nor examines which national and international conditions might favor or hinder the emergence of a global constitution. But it provides some structural guidance on how to make operational the concept of global constitutionalization and thereby make it empirically approachable by scholars of international relations and political science. So far, studies concerned with global constitutionalization have mainly approached this subject area from a normative angle. Since the concept has a strong anchor in international law, this is not surprising. Almost no attempts have been made to assess the process of global constitutionalization empirically. The exceptions are studies conducted in the European context.
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This article offers some guidelines for making this framework operational insofar as it distinguishes among elements embedded in the concept of global constitutionalization. As outlined above, these constitutional elements refer, in general, to norms. The most conventional norms on the international plane are international agreements. 81 International agreements have some common elements. They are written and binding instruments that establish legal rights and 80. See, e.g., Alec Stone Sweet, Governing with Judges: Constitutional Politics in Europe (2000); Rittberger & Schimmelfennig, supra note 42. These studies demonstrate that constitutionalization as an ongoing project is empirically quantifiable when compared to the normative concept of constitutionalism. They also demonstrate that constitutional mechanisms, such as judicialization and politicization of policymaking (Stone Sweet, supra), as well as parliamentalization and institutionalization of human rights (Rittberger & Schimmelfennig, supra note 42), have an impact on European Union and member-state politics.
81. By "international agreement" I refer to international norms. International agreements embrace the widest range of international instruments, including treaties, conventions, charters, and covenants, which are rather formal and universal, covering a relatively broad range of functional areas, as well as protocols and amendments that generally refer to less formal agreements. Following the Vienna Convention on the Law of Treaties, art. 2(1)(a), May 23, 1969 May 23, , 1155 U.N.T.S. 331, an "international agreement" is "concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designations duties and require ratification 82 by state parties. National ratification behavior might be an essential starting point for an empirical examination of global constitutionalization. Although studies concerned with the issue of state commitment to international agreements are frequent in the field of international relations, they tend to focus on one agreement or a small selection of agreements. 83 With regard to global constitutionalization, a more appropriate structure would need to provide for a "multi-treaty" framework and allow one to study "cross-treaty" ratification behavior. So far, no systemic analyses providing for such a multi-treaty framework have been conducted. To this end, it would be necessary to compile suitable data on the ratification of international agreements relevant to the concept of global constitutionalization.
This article offers some direction for the selection of international agreements relevant to the concept of global constitutionalization. Given that the legal elements central to global constitutionalization have been defined as international norms containing formal guidelines for interstate relations on the one hand, and substantive fundamental human rights provisions for individuals (covering the first and second generation of human rights) on the other, systematic empirical investigation of global constitutionalization should in particular focus on a choice of international agreements having these constitution-like characteristics. 84 
